UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF NEW YORK

STUART TIEKERT,

Plaintiff, AMENDED VERIFIED

: COMPLAINT
-against-

VILLAGE OF MAMARONECK, THOMAS MURPHY,

CHARLOTTE MOUNTAIN, JERRY BARBERIO, DAN

SARNOFF, DAN GRAY, FRANK TAVOLACCI,

SHAWN JIMISON, and ROBIN KRAMER, JURY TRIAL DEMANDED

Defendants.
X

Plaintiff Stuart Tiekert, by his attorney Brian M. Higbie, Esq., as and for his

Verified Complaint against the Defendants, alleges as follows:
JURISDICTION

1. This Court has jurisdiction over this action pursuant to 28 U.S.C. § 1331
because this action asserts claims based on the First and Fourteenth Amendments to
the United States Constitution (U.S. Const. Amends. | & XIV) and under 42 U.S.C. §
1983.

2. This Court has jurisdiction over this action pursuant to 28 U.S.C. § 1343
because the claims asserted seek to redress the deprivation of rights and privileges
secured by the Constitution under color of state law.

VENUE

3. Venue is proper in this district under 28 U.S.C. § 1391(b)(1) because
Westchester County is in the Southern District of New York and because, on
information and belief, all individual Defendants reside in this district.

4. Venue is proper in this district under 28 U.S.C. § 1391(b)(2) because all



the events and omissions giving rise to this action took place in the Southern District of
New York.
PARTIES

5. That at all times hereinafter mentioned, the Plaintiff Stuart Tiekert, was
and is a resident of the Village of Mamaroneck, the owner of 130 Beach Avenue, Unit
B, Mamaroneck, NY (the “Home” or “Premises”), whose outspoken advocacy on
matters of public concern has drawn the ire of the Defendants.

6. That at all times hereinafter mentioned, the defendant Village of
Mamaroneck, its departments, offices, officials, employees, and agents (the
“VILLAGE”) was and is a domestic municipal corporation, duly organized and existing
under and by virtue of the laws of the State of New York, with a place of business at
123 Mamaroneck Avenue, Mamaroneck, New York.

7. That at all times hereinafter mentioned, the defendant Thomas Murphy
(“MURPHY?) is named both in his official capacity as Mayor of the Village of
Mamaroneck, and in his individual capacity. Some or all of MURPHY’s acts and
omission that have injured the Plaintiff were outside the scope of his official duties as
Mayor. In all instances alleged, MURPHY acted under color of state law. Upon
information and belief, Murphy is a resident of Westchester County, New York.

8. That at all times hereinafter mentioned, the defendant Charlotte Mountain
(“MOUNTAIN”) is named both in her official capacity as Code Enforcement Officer of
the Village of Mamaroneck, and in her individual capacity. Upon information and belief,
Mountain is a resident of Orange County, New York.

9. That at all times hereinafter mentioned, the defendant Jerry Barberio
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(“BARBERIO”) is named both in his official capacity as Village Manager of the Village of
Mamaroneck, and in his individual capacity. Upon information and belief, BARBERIO is
a resident of Westchester County, New York.

10.  That at all times hereinafter mentioned, the defendant Dan Sarnoff
(“SARNOFF”) is named both in his official capacity as Deputy Village Manager of the
Village of Mamaroneck, and in his individual capacity. Upon information and belief,
SARNOFF is a resident of Westchester County, New York.

11.  That at all times hereinafter mentioned, the defendant Dan Gray (“GRAY”)
is named both in his official capacity as the former Building Inspector of the Village of
Mamaroneck, and in his individual capacity. Upon information and belief, GRAY is a
resident of New York.

12.  That at all times hereinafter mentioned, the defendant Frank Tavolacci
(“TAVOLACCI”) is named both in his official capacity as the Building Inspector of the
Village of Mamaroneck, and in his individual capacity. Upon information and belief,
TAVOLACCI is a resident of Westchester County, New York.

13.  That at all times hereinafter mentioned, the defendant Shawn Jimison
(“JIMISON”) is named both in his official capacity as Fire Inspector of the Village of
Mamaroneck, and in his individual capacity. Upon information and belief, JIMISON is a
resident of Westchester County, New York.

14.  That at all times hereinafter mentioned, the defendant Robin Kramer
(“"KRAMER?”) is named both in her official capacity as the Chair of the Zoning Board of
Appeals of the Village of Mamaroneck, and in her individual capacity. Upon information
and belief, KRAMER is a resident of Westchester County, New York.
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FACTS COMMON TO CAUSES OF ACTION

15. On September 9, 2019 at approximately 2:39 pm, four employees of the
Village of Mamaroneck, namely, Lt. Dom Falcone, Detective Richie Carroll, Defendant
JIMISON, and Defendant MOUNTAIN entered the home owned by Plaintiff Stuart
Tiekert, Unit B of 130 Beach Avenue, Mamaroneck, NY (the “Home” or the “Premises”).

16.  Plaintiff Stuart Tiekert was at Home and was handed a single-page

warrant that said the following:

CITY COURT: CITY OF NEW ROCHELLE
COUNTY OF WESTCHESTER

Hon. Anthony A. Carbone Justree-Judge.

To any Police Officer of the Village of Mamaroneck Police Department:

YOU ARE HEREBY AUTHORIZED AND DIRECTED to search the following
names or described premises: 130 Beach Avenue, Unit B, Village of
Mamaroneck, Town of Rye, New York.

Pursuant to CPL 6980.45 (6), this warrant must be executed between 6:00 A.M.
and 9:00 P.M.

This warrant must be executed not more than 10 days after the date of its issuance
and any property seized shall be returned and delivered to the court without
unnecessary delay.

Dated: September 9, 2019 at 11:07 AM

Mamaroneck, New York

signature




Hon. Anthony A. Carbone
Judge Fustiee-of the City Court
City of New Rochelle

County of Westchester

17.  The criminal warrant specified who could search the Premises, and the
location of the Premises, and the dates and hours when the search was authorized, but
did not specify the purpose of the search, what was being searched for, or any person
subject to arrest.

18. Defendants MOUNTAIN and JIMISON entered the Home despite lacking
authorization under the warrant.

19. Defendant MOUNTAIN took photographs of the interior of Plaintiff's
Home.

20.  Upon leaving, only Defendant MOUNTAIN spoke, and told Tiekert only
that she would be in touch.

21.  The Defendants ignored or failed to follow proper procedures for
inspection of the Home.

22. The warrant is and was facially defective.

23. The warrant is and was legally defective.

24. The warrant is and was obtained under false pretenses.

25. The warrant is and was obtained without probable cause of a crime.

26. The warrant is and was obtained without adequate evidence of any code

violation.



27. The warrant is and was obtained without meeting the requisite legal
burden.

28. The Defendants’ use of a criminal court and a criminal warrant for
administrative inspection is part of a policy or custom.

29. The Defendants relied on an anonymous witness.

30. The Defendants failed to disclose the anonymous witness as required by
law.

31.  The Defendants knew or should have known of the flaws, defects, and/or
illegality of the warrant.

28. The Defendants ignored the defects in the warrant.

29.  Plaintiff Tiekert obtained the application in support of the search warrant
on September 19, 2019, pursuant to a FOIL request.

30. The caption of the affidavit submitted by one or more Defendants in
support of the unlawful warrant indicated the Justice Court of the Village of
Mamaroneck "In the Matter of the Application of CHARLOTTE MOUNTAIN, As Code
Enforcement Officer of the Village of Mamaroneck, to conduct a search of premises at
130 Beach Avenue, Unit B, Mamaroneck, New York, Pursuant to Criminal Procedure
Law §690.05." (emphasis added).

3XX. The VILLAGE lacks any law or procedure authorizing or permitting
administrative warrants.

318. In her affidavit, MOUNTAIN purported "that the facts which follow provide

reasonable cause to believe that the premises at 130 Beach Avenue, Unit B, are



presently in violation of Chapters 126 and 342 of the Code of the Village of
Mamaroneck and Property Maintenance Code 2015 of New York State §403.3 and
§404.7."

319. Such violations do not constitute crimes.

320. Moreover, MOUNTAIN's "facts" failed to meet the constitutionally required
probable cause standard necessary to violate a resident's right to privacy in their homes
pursuant to the Fourth Amendment of the Constitution of the United States.

321. Because she had no personal knowledge of the interior of the third floor of
130 Beach Avenue prior to the search, MOUNTAIN’s report on the current configuration
of the space as compared to code requirements completely lacked credibility.

322. Lacking personal knowledge, MOUNTAIN simply speculated about
potential code violations: "If there have been any alterations of Unit B such as the
addition of a kitchen or separation between the second and third floors, there would be
a violation of Village Code §126-4, which requires a building permit for the construction,
enlargement, alteration, improvement, removal or demolition of any building or structure
or any portion."

323. MOUNTAIN's speculative "if"* statement could be written about any
residence in the Village of Mamaroneck, and it provided no factual basis for a search of
this particular residence.

324. Furthermore, walls and doors separating the second and third floors of
Unit B were already shown on the 1991 condo plans filed with Westchester County.
There was no need to conduct a "criminal search" for features already documented on

a signed, sealed, and publicly filed plan.



325. MOUNTAIN falsely averred that Stainkamp and Tiekert had each termed
the third floor an "apartment" when neither had done so.

326. Specifically, Stainkamp's W-9 simply stated his residence as 130 Beach
Avenue, Unit B, third floor" as did his invoice for the painting work.

327. Tiekert had not used the word "apartment” in his conversation with
MOUNTAIN.

328. Moreover, the term "apartment" was undefined by the codes cited.

329. Defendants failed to inform the court that the third floor could be lawfully
occupied by a tenant.

3XX. Defendants failed to inform the court that plaintiff asserted that his third
floor could be and was lawfully occupied by a tenant.

330. Specifically, MOUNTAIN never cited the Village of Mamaroneck Code
provision authorizing "no more than two roomers or boarders" as a permitted accessory
use to the one-family primary use.

331. Similarly, MOUNTAIN never cited the provision of the Property
Maintenance Code providing for habitable spaces called "rooming units" where tenants
might live without cooking facilities.

332. MOUNTAIN falsely averred that "The records of the Building Department
reflect no building permits or other approvals since 1986 authorizing any change in the
configuration of Unit B."

333. The Building Department document "portal" contained records of electrical

permits and inspections from 1999/2000 issued by then Assistant Building Inspector



Len Russo — of which permits and inspection Tiekert had specifically informed to MOUNTAIN.

ZZ. Despite having provided this information, MOUNTAIN, MURPHY,
BARBERIO, TAVOLACCI and others, both on behalf of the VILLAGE and in their
individual capacities, have continued to the present to claim to other agencies, bodies,
and courts that no such permits existed and no such inspection had ever taken place.

334. MOUNTAIN falsely reported that Tiekert had denied a voluntary
inspection when he had not.

335. MOUNTAIN never stated in her affidavit the particular evidence that she
was searching for.

Zz.  Neither the warrant itself nor MOUNTAIN's affidavit satisfied the
constitutional standard for particularity.

336. MOUNTAIN is not a police officer and the warrant provided only police
officers the authority to enter Plaintiff's Home.

337. MOUNTAIN entered Plaintiffs Home and took photographs of the interior
of Tiekert's unit but was not authorized by the warrant to do so.

338. Fire Inspector JIMISON entered Plaintiff's Home, but he is not a police
officer and was not authorized by the warrant to enter.

339. The trained police officers who executed the warrant acted unlawfully in
entering Tiekert's residence because they had no evidence of a crime, no criminal
evidence to search for, and nobody to arrest.

ZZ. The trained police officers who executed the warrant should not have
permitted MOUNTAIN and JIMISON to enter Plaintiff's Home pursuant to the illegal

warrant.



ZZ. MOUNTAIN failed to inform the court that the VILLAGE of Mamaroneck
Code provided no authority to conduct a non-criminal, administrative search.

341. MOUNTAIN and the VILLAGE Prosecutor who applied for the warrant,
failed to inform the court of their reliance on an anonymous informant, believed to be
the Mayor of the VILLAGE of Mamaroneck, defendant MURPHY .

ZZ. Such failure prevented the court from interviewing this informant and
assessing his credibility and information for the purposes of determining probable
cause.

342. The Defendants have continued their unlawful activities, and have
declared their intention to continue to use and abuse their authority and the courts to
enter Plaintiff's Home, demolish Plaintiff's Home, and otherwise coerce, harass, attack,

gaslight, intimidate, abuse, malign, and demonize Plaintiff.

Pre-Warrant attempts to enter Plaintiff's Home

17.  Approximately two months before the search, Defendant JIMISON sent
notice of an intent to inspect Tiekert's Home under the guise of an annual "fire
inspection" and Defendant BARBERIO made a point of noting that he wanted to
accompany Defendant JIMISON on the fire inspection.

18. Tiekert has owned and resided in his Home for decades without having
any such previous request.

19.  Tiekert questioned the legal authority for such a fire inspection.
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20. Approximately 7 weeks later, by email dated August 30, 2019, Defendant
BARBERIO conceded that Plaintiff's Home was not lawfully subject to an annual fire
inspection.

21.  The next attempt to enter Tiekert's property was alleged to be due to a
"complaint" about an “illegal apartment”.

22.  Plaintiff has repeatedly sought from Defendants’ proof of the claim that a
complaint had been made, but no proof was ever produced.

Upon information and belief, no one had complained about any state or condition of the
Home.

27.  Upon information and belief, no one had raised any health, safety, or
welfare concerns about the Home.

22.  On August 14, 2019, Defendant MOUNTAIN approached Paul Stainkamp,
who also resides at the Home and pays rent there, outside a municipal building where
he had been hired to paint a judge's chambers.

23.  Upon information and belief, Stainkamp told Defendant MOUNTAIN that
he resides at the Home and pays rent there.

24.  Upon information and belief, within a day, Defendant MOUNTAIN
participated in hour-long calls with Defendant TAVOLACCI, Defendant BARBERIO, and
Village attorneys.

25.  On August 27, 2019, without permission or appointment, Defendant

MOUNTAIN unlawfully entered the first-floor enclosed porch of Plaintiff's Home.
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29. Defendant MOUNTAIN reported that she rang doorbells, alerted Tiekert to
her presence, and advised him "there was a complaint that there was a third-floor
apartment on the premises."

30. Plaintiff Tiekert informed Defendant MOUNTAIN that there was no
apartment within his Home, and further informed Defendant MOUNTAIN that the Home
had been previously inspected and all work approved by former Assistant Building
Inspector Len Russo.

31.  Defendant MOUNTAIN asked to inspect the third floor but Plaintiff Tiekert
deferred authorizing an inspection until after he could see the complaint and notify
Stainkamp, the other resident of the Home.

32. Defendant MOUNTAIN failed to produce any complaint or any information
about the alleged complaint or identify any complainant.

33.  On or about August 27, 2019, Plaintiff Tiekert requested the complaint
pursuant to New York State's Freedom of Information Law (FOIL).

34. No complaint was provided in response to the FOIL request within the
time allowed by law.

35.  Upon information and belief, Defendant MOUNTAIN began consulting
with high-level Village officials almost daily.

36.  On or about August 27, 2019, Village attorneys reported 1.2 hours
consulting with Defendants MOUNTAIN, BARBERIO, TAVOLACCI, and SARNOFF

regarding the Home.
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37.  Upon information and belief, Defendant MOUNTAIN called Stainkamp
and falsely stated to him that Plaintiff Tiekert gave her his phone number and told her to
call him.

38. Not knowing that a cadre of Village officials had already been involved,
Plaintiff Tiekert contacted Defendant BARBERIO the next day to inform him of
Defendant MOUNTAIN's trespass upon the Home and her lies to Stainkamp.

39.  Upon information and belief, that same day, Defendants MOUNTAIN,
TAVOLACCI, BARBERIO, and SARNOFF again collaborated with Village attorneys
regarding Plaintiff's Home.

40. The urgent, high-priority treatment continued on August 29, 2019, with
attorneys billing nearly 2 hours for communications and strategy discussion with
Defendants MOUNTAIN and BARBERIO, and this time, the Village Prosecutor.

41.  The next day, another nearly 2 hours were spent by Village attorney(s)
conferring now with Defendant MURPHY, Defendant BARBERIO, and the Village
Prosecutor.

42. Unaware that his Home had become a subject of high-level Village
discussion involving the Village prosecutor and lawyers, Plaintiff Tiekert sent an email
to the Board of Trustees and Defendant BARBERIO complaining that his Home and its
occupants had over the last five weeks been harassed by Building Department
personnel; the Fire Inspector had sent a defective inspection notice; and a code
enforcement officer had trespassed and called Stainkamp with lies and
misrepresentations; and that no complaint was divulged in response to either his verbal
request to Defendant MOUNTAIN or his FOIL request.
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43.  On or about August 30, 2019, Defendant BARBERIO responded denying
there had been any harassment and saying that the Village "received information that
you have a third-floor apartment within your unit."

44. Tiekert informed Defendant BARBERIO that there is no apartment within
his Home, and that sharing his Home with another person and charging rent is a
permitted use.

45. At this point, Defendant MOUNTAIN had neither viewed the Home nor
documented any Code violations, yet Village officials and the Defendants had spent
numerous hours and legal fees on a matter involving a single adult man sharing his
living space with another adult man.

46. On or about September 5, 2019, Defendant MOUNTAIN again contacted
Stainkamp and asked whether he had an oven or stove on the third floor, and he
answered, “no”.

47.  There neither is nor was an oven or stove on the third floor of the Home.

48. On September 6, 2019, a Friday, Plaintiff Tiekert told Defendant
MOUNTAIN that he received permission from Stainkamp so that an inspection of the
Home may be arranged but he was still waiting for her to provide a copy of the
complaint that he had requested 10 days earlier.

49. Instead of providing the alleged complaint and scheduling the voluntary
inspection, on Monday, September 9, 2019, the Defendants applied for and received
the Criminal Warrant for an illegal search of the Home.

50. The illegal search occurred later that same Monday.

50. The illegal search did not uncover any illegal apartment.
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51.  Notwithstanding, the Defendants continued their unlawful and damaging
acts against Plaintiff because none of this was about building codes, it was retaliation
by the Defendants against Plaintiff Tiekert for his participation in public affairs.

The Mason

XX.  Inoraround June 2019, Plaintiff communicated to the Defendants that the
$30 Million development project being constructed, known as The Mason, violated
multiple laws.

XX.  Plaintiff contended that The Mason was being constructed without a
lawfully approved plan, in the middle of a flood plain.

XX.  Plaintiff documented flood plain violations, zoning violations, lack of first
responder access, lack of adequate parking, and more.

XX.  Plaintiff further documented that the developer of The Mason, in violation
of their Environmental Impact Statement, brought in 25,000 cubic yards of fill and raised
the 2+ acre site up by seven feet.

XX.  Plaintiff challenged as unlawful a closed-door meeting of the Board of
Trustees regarding approvals for The Mason's continued construction.

XX.  The project was nearing completion despite its many legal failings.

XX. Defendant GRAY, the then Building Inspector, had allowed the buildings

to be occupied under Temporary Certificates of Occupancy, in Violation of 186-4 D (7)

(a).

XX.  Plaintiff made multiple FOIL requests for records pertaining to The Mason.
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XX. Plaintiff received a response to one FOIL request wherein Defendant DAN
GRAY remarks about Plaintiff: This Guy Won’t Go Away (emphasis added).

XX. In another FOIL request, Plaintiff sought documents that would
corroborate a statement by GRAY that fire officials have signed off on fire equipment
access to The Mason.

XX.  The FOIL response was "Nothing Responsive".

XX.  Plaintiff communicated with details of his complaints and findings about
The Mason with Defendant MURPHY, the Board of Trustees including Defendant
KRAMER, and the Village Manager, Defendant BARBERIO.

XX. Defendants’ many violations of Plaintiff's rights and privileges began soon
after Plaintiff spoke out about the legal failings of the Defendants with respect to The
Mason project.

XX.  Because Plaintiff was complaining to the Defendants about unlawful
activity, the Defendants tried to enter his Home pursuant to the concocted "fire
inspection”.

XX.  Because Plaintiff was complaining to the Defendants about unlawful
activity, the Defendants conducted an illegal search of Plaintiff's Home pursuant to an
unlawful criminal search warrant.

XX.  Because Plaintiff was complaining to the Defendants about unlawful
activity, the Defendants falsely charged Plaintiff with having an illegal apartment.

Concerted Effort to End Plaintiff’s Ability to
Receive Income from Lawfully Sharing His Home

52. Plaintiff Stuart Tiekert is a senior citizen, and was so at all relevant times.
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XX.  As a senior citizen, Plaintiff is financially vulnerable.

XX.  Plaintiff’s financial well-being depends on the income from sharing his
home with a roomer, which is legal under local and state law.

XX.  Upon information and belief, Plaintiff being such a senior citizen, is why
the Defendant’s chose to target his Home in furtherance of their retaliation for Plaintiff's
outspokenness.

XX. Despite the fact that the illegal search did not turn up proof of the “illegal
apartment” the Defendants alleged he had, Defendants have been relentless in their
continuing efforts to damage the Plaintiff.

XX.  After the illegal search, extraordinary official attention was again paid to
Plaintiff's Home.

53. On September 10, 2019, one day after the illegal search, an attorney for
VILLAGE met with Defendant MOUNTAIN and Defendant GRAY for 1.3 hours. Later
that same day, the same attorney had a 0.2-hour discussion with the Village Attorney
regarding Plaintiff's Home.

54.  On September 13, 2019, the Village Attorney logged an hour of time
preparing a memorandum on Plaintiff's home for the Board of Trustees.

55. The Board of Trustees do not normally receive legal memorandums on
violation notices issued or to be issued.

56. Some time after the illegal search, Plaintiff received notices of violation.

57.  Two of the notices of violation involved plumbing and electrical. Plaintiff
Tiekert informed Defendant MOUNTAIN that he would be contacting a licensed
plumber and electrician.
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58.  On or about September 19, 2019, Plaintiff Tiekert received seven (7)
“orders to remedy”, dated in the future, namely September 26, 2019.

XX.  Plaintiff also re-asserted to MOUNTAIN that the plumbing and electric
were previously permitted and approved.

XX.  On October 7, 2019, VJS Plumbing (d/b/a Victor Scelia Plumbing and
Heating Company) found that all piping work related to the third-floor sink was
code-compliant.

61. On October 17, 2019, Viking Power and Light LLC found the electrical to
be code compliant.

XX.  Certain that the plumbing and electric were previously permitted and/or
approved, Plaintiff sought the proof from the Building Department, but the Building
Department did not locate any prior permits.

XX.  The prior permits did exist and were found later on in the course of
events.

62. However, at that time, Plaintiff's plumber and electrician both applied for
permits since the Building Department located no prior ones.

63. Tiekert also filed an October 28, 2019, building permit application for the
interior walls and doors that were cited in violation notices, in spite of the fact that said
interior walls and doors were present when Plaintiff purchased the Home and were
shown on the 1991 Condo Declaration.

XX.  Afew changes were made to the third floor of Plaintiff's Home in or

around 2000.
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64. Every aspect of Plaintiffs Home that existed at the time Defendant’'s
crusade against Plaintiff began (which notably is prior to the illegal search), was in
place in 2000 when then Assistant Building Inspector Lenny Russo conducted his final
inspection of the third floor and approved it all.

XX.  Moreover, in 2000, then Assistant Building Inspector Lenny Russo
informed Plaintiff that he was permitted to have a sink, fridge, and microwave on the
third floor.

65.  Filing the paperwork for code-compliant improvements is legally sufficient
to remedy the alleged violations.

XX.  Notwithstanding, in a subsequent affidavit by MOUNTAIN, she falsely
averred that Plaintiff did not respond to the violation notices.

66. The VILLAGE unlawfully refused to act on any of the permit applications.

67. The Defendants’ actions were not due to concerns about suspected or
actual code compliance, but rather were retaliation against Tiekert for his public
participation.

68. On October 28, 2019, Tiekert gave notice of a zoning appeal for an
interpretation and reversal of the zoning violations and, if necessary, a special permit
from the ZBA pursuant to Village of Mamaroneck Code §342-64A.

The Zoning Appeal

69. The violations issued by the Building Department alleged that Tiekert had
an unlawful dwelling unit made so by adding interior doors and locking hardware.
70. These features were in place when he purchased Unit B and, except for

the locks, were plainly shown on the filed Condominium Plan.
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71.  Moreover, interior doors and locking hardware do not constitute a dwelling
unit under the law. For one thing, under the Village of Mamaroneck Code §342-3, a
dwelling unit explicitly requires “cooking facilities" to be installed, namely a stove and/or
oven.

72.  As averred, the Defendants were made aware, prior to their illegal search,
that there was no stove or oven on the upper floor of the Home. The illegal search itself
corroborated that there was no stove or oven on the upper floor of the Home.

73.  Stainkamp had a coffee pot and an unaffixed microwave that he owned
and used. However, these do not transform the upper floor of the Home into a separate
dwelling unit, under the law.

74.  Another reason why the upper floor of the Home could not be legally
construed to be a separate dwelling unit, is that it was not self-contained insofar as the
second and third floor share an enclosed staircase. The Village of Mamaroneck Code
excludes from the definition of "dwelling unit" spaces that share stairways.

75.  Tiekert’s position is and was that he desired and intended to have a
rooming unit so that he could share his living space and the costs of living.

76.  The zoning code expressly allowed “roomers or boarders" as an
accessory use in conjunction with the permitted one-family dwelling.

77. Tiekert has explained to the Defendants and the ZBA that the third floor of
his Home was not a dwelling unit but rather was a "rooming unit" as it is and was a
commodious, light-filled area with a fire escape and a hard-wired smoke detector, that
had been previously inspected by Village Officials and found suitable for a roomer to

occupy according to a former building inspector and electrical inspector.
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78.  The NYS Unified Building Code and International Property Maintenance
Code (IPMC) - both of which apply to Mamaroneck structures -- define "dwelling unit"
more specifically than the Village of Mamaroneck zoning code insofar as the required
facilities are enumerated:

A single unit providing complete, independent living facilities for one or
more persons, including permanent provisions for living, sleeping, eating,
cooking and sanitation. IPMC §202 Definitions.

79.  IPMC further explains that "Rooming units differ from dwelling units since
no permanent cooking facilities are located in any rooming unit. The IPMC defines

rooming units as:

Any room or group of rooms forming a single habitable unit occupied or intended
to be occupied for sleeping or living, but not for cooking purposes. IPMC § 202
Definitions.

80.  Further, IPMC Section 403.3 —precisely the section that Mountain had
cited in support of the warrant- clarifies that the rules for cooking facilities in rooming
units allow non-permanent personal countertop appliances:

Unless approved through the certificate of occupancy, cooking shall not
be permitted in any rooming unit or dormitory unit, and a cooking facility or
appliance shall not be permitted to be present in the rooming unit or
dormitory unit.

Exceptions:

1. Where specifically approved in writing by the code official.

2. Devices such as coffee pots and microwave ovens shall not be
considered cooking appliances.
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81.

While the notices of violation identified the locks and doors as changes

that created an unlawful dwelling unit, the IPMC requires that both a dwelling unit and

a rooming unit being leased have privacy including doors and locking hardware:

82.

84.

Doors providing access to a dwelling unit, rooming unit or housekeeping
unit that is rented, leased or let shall be equipped with a deadbolt lock
designed to be readily openable from the side from which egress is to be
made without the need for keys, special knowledge or effort and shall
have a minimum lock throw of 1 inch (25 mm). Such dead- bolt locks shall
be installed according to the manufacturer's specifications and maintained
in good working order. For the purpose of this section, a sliding bolt shall
not be considered an acceptable deadbolt lock. IPMC of 2015, Section
304.18.1.

IPMC commentary for this section explains:

Everyone has a right to feel safe in their own dwelling; therefore, the
installation of locking hardware to secure entry doorways is essential.
When installed for security purposes, however, locks and latches can
intentionally prohibit the use of an egress door and thus interfere with or
prevent the egress of occupants at the time of an emergency, such as a
fire. The ability of occupants to easily egress a building in case of a fire or
emergency situation is a primary concern to help prevent the loss of
human life. Examples of special knowledge would be a combination lock
or an unlocking device in an unknown, unexpected or hidden location.
Special effort would require unusual and unexpected physical ability to
unlock or make the door fully available for egress.

According to the IPMC, "Privacy is a fundamental psychological need.

Every person needs a space to relax, sleep and dress that is separate from public or

common rooms. Walls, corridors and doors should be arranged to offer the occupants

their own private space." As a result, the IPMC § 404.1 requires that "Dwelling units,
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hotel units, housekeeping units, rooming units and dormitory units shall be arranged to
provide privacy and be separate from other adjoining spaces."

85. Under the NYS Building Codes and IPMC codes as well as the Village
Code, the third floor of Plaintiff's Home satisfied the definition of a rooming unit and its
requirements --it was separated from other living spaces to provide privacy, it had a
door with appropriate locking hardware to provide personal security, and it had no
permanent provisions for cooking.

86. Rather than acknowledging that these features were minimum and
necessary requirements for the public health and safety of a roomer as the former
assistant Building Inspector Russo had concluded in or around 2000, the Defendants
falsely insisted that the very same conditions that made the space a proper “rooming
unit”, rendered the space an “illegal dwelling unit.”

87. In particular, Defendant MOUNTAIN falsely averred in support of the
illegal search, expressly and purposely distorting IPMC requirements: "If Mr. Stainkamp
is living in a dwelling unit without access to a kitchen, that is a violation of the Property
Maintenance Code §403.3 and §403.7."

88.  The public zoning hearing spanned months, starting with in-person
hearings beginning in January 9, 2020, and converting to online "zoom" meetings
through June 4, 2020, at which point the public hearing was closed.

90. Village building officials characterized Tiekert as a bad actor who should

not be allowed rental income from his "illegal apartment.”
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91.  For example, Defendant TAVOLACCI, the Building Inspector swore
falsely that Plaintiff "ran a 220-amp (sic) electrical circuit...that was never applied for or
inspected by a fire underwriter which is required by code."

92.  This 220-v circuit to which Defendant TAVOLACCI referred had been
inspected and approved by the Village of Mamaroneck in 2000, and inspected and
approved by a duly licensed electrician not only in 2000 but again in 2019, however the
Defendants preferred to lie and disparage Plaintiff Tiekert rather than to report
accurately that the electrical installation was certified safe.

93. Defendant TAVOLACCI further maligned Tiekert by claiming that he had
proceeded to make the very same changes to his third floor space that had been
denied by a prior Zoning Board. Defendant never made the changes previously
requested and denied by a prior Zoning Board, which were raising the roof for more
floor space, installing a kitchen, and creating an independent stairway.

94. Defendant TAVOLACCI made the false and specious claim that Plaintiff
Tiekert had removed a stove on the third floor in the "13 days between refusing to allow
the inspection and being compelled to allow the inspection."

95.  Plaintiff Tiekert did no such thing. There was no stove on the third floor
and Tiekert never refused to allow an inspection.

96. Defendant MOUNTAIN falsely stated that Tiekert had not responded to
the Notices of Violation when he plainly had done so on September 19, 2019.

97. Defendant MOUNTAIN also falsely averred that Tiekert denied an
inspection when he reasonably and lawfully asked to first notify Stainkamp who resided
in the space they sought to inspect, and to see the alleged complaint.
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98. Continuously, Building Department officials repeated and relied upon false
claims and disparagement rather than facts and law to convince the ZBA to uphold the
violations.

99. A zoning appeal in the State of New York to interpret a violation is a de
novo review, rather than an adverse party proceeding pitting the Village Building
Department against the property owner. Yet, the Building Department styled itself as
an antagonist, pushing to uphold the violations when New York State and local law
provided them no such role and provided no support for their arguments.

100. At the final public hearing session on June 4, 2019, one ZBA member,
Gretta Heaney (“Heaney”), an attorney, became troubled that the standard for a
property search had not been satisfied and questioned Defendant MOUNTAIN about
her affidavit in support of the warrant.

101 In particular, Heaney noted that Defendant MOUNTAIN's affidavit
repeatedly used the term "apartment" to describe Plaintiff Tiekert's third floor.

102. Heaney expressed concern that Defendant MOUNTAIN never presented
the court with an explanation of Tiekert's lawful claim to have roomers or boarders.

103. Instead, in "damned if you do, damned if you don't" fashion, Defendant
MOUNTAIN’s affidavit claimed both that it was unlawful for Stainkamp to live on the
third floor without cooking facilities and equally unlawful for him to